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" The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )I3 Responsive to communication(s) filed on 24 October 2003 . 
2s)M This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for fomnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 7-37 is/are pending In the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 13 Claim(s) 28-31 is/are allowed. 

6) 3 Claim(s) 1. 6-1 2,1 7-23.25 and 27 is/are rejected. 

7) 3 Claim(s) 2-5.13-16,24 and 26 is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10)13 The drawing(s) filed on 13 February 2002 is/are: a)3 accepted or b)^ objected to by the Examiner. 
Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomri PTO-152. 
Priority under 35 U.S.C. §§119 and 120 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)DAll b)n Some*c)n None of: 

1 Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

1 3) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application) 

since a specific reference was included in the first sentence of the specification or in an Application Data Sheet. 
37 CFR 1.78. 

a) □ The translation of the foreign language provisional application has been received. 

14) 3 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included in the first sentence of the specification or in an Application Data Sheet. 37 CFR 1.78. 

Attachment($) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Inten/iew Summary (PTO-413) Paper No(s). , 

2) d Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) [3 Notice of Informal Patent Application (PTO-1 52) 

3) D Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) Q Other: 
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DETAILED ACTION 

claim Rejections - 35 use § 103 

1. Tke following is a cjuotation of 35 U.S.C. 103(a) wliick forms tke tasis for all 
obviousness rejections set fortk in tkis Office action: 

(a) A patent may not Le ottaineJ tkougk tke invention is not identically disclosed or descriked as se t (ortk in 
section 102 of tkis title, if tke differences Letween tke sukject matter sougkl to ke patented and tke prior art are 
suck tkat tke sukject matter as a wkole would kave teen okvious at tke time tke invention was made to a person 
kaving ordinar)' skill in tke art to wkick said sukject matter pertains. Patentakility skall not ke negatived by tke 
manner in wkick tke invention was made. 

2. This application currently names joint inventors. In considering patentability of tke 
claims under 35 U,S.C. 103(a), tke examiner presumes tkat ike sukject matter of tke various 
claims was commonlv owned at the lime any invcnlions covered tkerein were made absent any 
evidence to tke contrary. AppUcant is advised of tke okligation under 37 CFR 1.56 to point out 
tke inventor and invention dates of eack claim tkat was not commonly owned at tke time a later 
invention was made in order for tke examiner to consider tke applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

3. Claims 1, 6, 7, 9, 11, 12, 17, 18, 20, 22, 23, 25, and 27 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Rosa et al in view of Tanaka et al. 

Tke de\dce as claimed is sukstantially disclosed by Rosa et al witk an electronic pendulum 
type level indicating system for a drill kaving a separate switck, but lack a rotating disk witk an 
aperlure to transmit ligkt wken tke device is level. Tanaka et al teackes using a rotating member 
witk an aperture to transmit ligkt lo indicate tke levelness of a device. Tkerefore, it would kave 
keen ob\dous lo one of ordinary skill in tke art at ike time tke invention was made lo use a 
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rotating device witk an aperture to transmit light to indicate levelness in Rosa et al as taugkt Ly 
Tanaka et al as an alternative levelness device. 

4. claims 8, 10, 19, and 21 are rejected under 35 U.S.C. 103(a) as teing unpatentatle over 
Rosa et al in view of Tanaka et al as applied to claims 1, 6, 7, 9, 11^ 12; 17, 18, 20, 22, 23, 25, 
and 27 atove, and furlker in view of official notice. 

Tke device as claimed is disclosed hy tke combination of Rosa ct al and Tanaka et al 
together as stated in the rejection recited above for claims 1, 6, 7, 9, 11/ 12, 17, 18, 20, 22, 23, 
25, and 27, but lack a refracting lens between the rotating member and tke light receiving 
member and a fiber optic system to refract the beam. Official notice is taken that in the light 
emitting and receiving art lenses and fiber optic systems are old and well known for refracting 
light to focus the light better on the light receiving member. Therefore, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to use lenses or 
fiber optic systems in the combination of Rosa et al and Tanaka et al as is old and well known to 
focus the light to the light receiver. 

Response to Arguments 

5. Applicant's arguments filed October 24, 2003 have been fully considered but they are not 
persuasive. The argument that the Rosa et al and Tanaka et al cannot be combined to produce 
the claimed invention because the Rosa et al reference includes oil which would not be 
combinable with the inclinometer of Tanaka ct al and the Tanaka et al reference includes a 
inclinometer which indicates degrees of levelness or inclination and not a single indication of 
levelness is not persuasive. The teaching of Tanaka et al is to use an optics based inclinometer 
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with a pendulum kaving an aperture (or a clean efficient method of indicating the inclination of a 
device therefore hased on this teaching one of ordinary skill in the art would replace the entire 
pendulum system including the oil of Rosa et al with the optics hased system of Tanaha et al as a 
cleaner system that does not require oil, In response to applicant's argument that the examiner s 
conclusion of ohviousness is hased upon improper hindsight reasoning, it must he recognized that 
any judgment on oh\iousness is in a sense necessarily a reconstruction hased upon hindsight 
reasoning. But so long as it takes into accoimt only knowledge which was within the level of 
ordinary skill at tke time the claimed invention was made, and does not include knowledge 
gleaned only from the applicant s disclosure, such a reconstruction is proper. See In re 

McLaugUhn, 443 F.2cl 1392, 170 USPQ 209 (CCPA 1971). 

Allowahle Suhject Matter 

6. claims 28-31 are allowed. 

7. Claims 2-5, 13-16, 24, and 26 are ohjccled to as heing dependent upon a rejected hase 
claim, hut would he allowahle if rewritten in independent form including all of the limitations of 
the hase claim and any intervening claims. 

Conclusion 



8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of tke mailing Jate of tkis final action and tke advisory action is not mailed vmlil 
after tke end of tke THREE-xMONTH skortened statutory period, then tke skortened statutory 
period will expire on tke dale tke advisory action is mailed, and any extension tee pursuant to 37 
CFR 1.136(a) will ke calculated from tke mailing date of tke advisory action. In no event, 
kowever, will tke statutory period for reply expire later tkan SIX MONTHS from tke maikng 
date of tkis final action. 



Any inquiry concerning ikis communication or earlier communications from tke 
examiner skould he directed to Ckristopker Fulton wkose telepkone numker is (703) 308- 
3389. Tke examiner can normally Le readied on M,T,Tk,F 6:00-4:30. 

if attempts to reack tke examiner ky telepkone arc unsuccessful, tke examiner's 
super\dsor, Diego F.F. Gutierrez can Le reacked on (703) 308-3875. Tke fax pkone numkers 
for tke organization wkere tkis application or proceeding is assigned are (703) 872-9306 for 
regular communications and (703) 872-9306 for After Final communications. 

Any inquiry of a general nature or relating to tke status of tkis application or proceeding 
skould ke directed to tke receptionist wkose telepkone numker is (703) 308-0956^ 




ckristopker W. Fulton 
Primary Examiner 
Art Unit 2859 
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Decemker 18, 2003 



